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HAROLD SJIATZ y. UNITED STATES ^ 


iP AMERICA 


5 - 3-74 


9/r5/74 


2r24r_Z4_ 


■I'' - 


-PROCEEDINGS 


-Motio n filed pursuan t to Sec. 225^ (PE. 7 ? CR 46M 

t Tn vmrrri- «• * . ^ * 


*v '.v’ElNSTEiN t J. - ‘.emorendnm and Order daLcd Sept. 24, 1974 fi 


-JX_WEINSI£IN^_J^—MEMORANDUM and ORDER FIL ED._The court requests 


the re _SEandent ^-lurnIsh thetr anscript of the g eni-onr-inp; 



the -court _ and petitioner before it tlntermineithe. 


amount 

PEPORTtD 

CMOLUMO 

RETURNS 


led 


-9-25-74 


.e-Cle rk nf t ' h e C our t s hall spnri -a copy of t-hln 


..M emor a ndum an d-Orde r t o petition er and to the ti.s, At t-v ete 

SO ORDERED . (See^ Memo., etc.) 

CpPX-QjLlgtter_Qf Clerk of Cou rt filed dated Sep t. 25.1974 
Adriroacprl f 0 Ed ward C ., 


nf BMW 


J a egerm a n . F . sn. r re enelnmu - g nf » onp y 


oc:. II.S. At-t-y. ,R.n,M,Y._ 


4 10*7-74 | Traverse to Gover n ment’s Me morandum filed. 

1&-8-74 ( BY WEINSTEIN, J. MEMORANDUM and ORDER FILED~ If the plaintiff 


i wlshes counsel assigned and has n o funds, he may inform the 


court of this f a ct. The government shall arrange for a hearing 


Si an early d ate and prod u ce the p risoner for such a hearing. 


— - - ■-. - -- /-• 

The Clerk of the Court shall send a copy of this Memo., etc., to 


pla intiff and to the U.S. Atto rney . SO ORDER ED. (See Memo.,eti.) 


l^lzl^CsST Q f lette r£lerk_oi CourtTiled dated Oct ober 9. 1Q7 L 

An Am . 1 / . m —9 *■ 


Ijgggd J)ct. 9> 1974 re enclosure of a copy of mem o.. etc. 
U^T^EgTITION FI LED of STEPHEN B EHAR. Assistant U.S.Atty/. etc 

S i I . . . _/ >_ • 


11-4-74 W rit Issued ( re turnable N ov. 12, 1974 at 9:30 A.M.) CXaM>‘ 

IIIO -7/.I n_ _ 2* y ^- ---- ^ - 


UrUll^opy of letter^of_WEINSTElN,J. dated November 8. 1974 addressed 

! «-« 4 . J -_ 1 _ 1 .. _ --* — ’ — 


t-Q-EgtitlonerJig rein, re H. Spencer Kupp erman. Esq., who was 
1 appointed t o represent^him In this matter, etc 


-BefowWEINSlEIN^ Case called. De fendan t present. Counsel 


not present. Hearing adjourned to Nov. 19, 1974 at 10:00 A.M. 

Jb T T OP*TI m%TT7T\ A %TT\ nr» nn - -- -- --- -- -— 


11-13-74 WRIT RETURNED AND FILED. 


U-19»7 4- Before WEINS TEIN, J. Case calle d. De fendant present without 


pounsel. Cgunsel to be app ointed and a new pro bation report t jo 
J^-aubmittedHeating adjourned_Jftithout d ate. 

.. _ r y . . . _ - _ " 


-gg.py of letter by L aw Clerk to WEINSTEIN. J. Dated Nov. 20.197 
|fj.l ed, add ressed to Mr. Harold Shatz, etc. — 


1-22-75 letter of Dani el J. CotUn^filed^ dated Jan. 13, 1975 addressed 


PI2-75 


to WEINSTEIN, J. re assignm ent of an investigator in this proc 
Copy ol IF tcer 0 f cleric of Court Tiled'dated Tan. 22, 1975 

addressed to Chief Judge, IRVINC'rT" KAUFMAN, U.S.C.A.. re 
pnclosure of vouchers for autTTorlzatToh~"etc". 


COL".. 
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11 


RedingJstc 
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74-C-1272 HAROLD SHATZ vs. U.S.A. SHEET #1 


CIVIL DOCKET 


DATE 

FILINGS-PROCCIOINOi 

clink s ran 

» 

PLAINTIFF 

OCFEMDAMT 

V 

2-4-75 

Letter of petitioner herein filed dated Jan.31, 

m 

■ 

1? 

IS! 

j 


addressed to l/EINSTEIN, J., together with a rep 

m 

■ 


■ 



from WEINSTEIN, J., etc. 

m 

■ 




2-6-75 

Copies 1 and 4 were on this day mailed to Chiei 

Aud- 

m 

■ 




Administrative Office, etc. 


m 




2-6-75 

Copies 2 and 5 filed ($350.00) - Vouchers re p« 

ymen 

■ • 

15 

13t 

6 

2-6-75 

Copy 3 mailed to Frischling Research Bureau, 







94-14 37th Avenue, Jackson Heights, N.Y. 11372 

ns 

ga 


r 


3-4-75 

Petition filed of Stephen M. Behar, Assistant l 

fiUfl 

■ 


UJ 



Atty., for the issuance of a writ of Habeas Coi 

m 

■ 


■ 



acl Testificandum. 






3-4-75 

Writ issued. 






3-7-75 

Letter of Daniel J. Gotlin filed, dated March 4 

, 191 

5 


C 



addressed to WEINSTEIN A J. 




■ 


4-24-75 

Before WEINSTEIN, J. Case called. Defendant and 

cour 

sel 

pres 

H 

• 


Hearing ordered and begun. Hearing concluded. M 

DTIOh 

DE 

1IED. 

■ 



the petition is dismissed. Order to be submitt 

ed. 

Co 

jrt'a 

■ 



Findings read into the, record. 




■ 


3-24-75 

BY WEINSTEIN, J. MEMORANDUM AND ORDER FILED. 

The 

>lai 

ntlfl 

21 



motion to set aside his conviction based upon r 

iewly| dii 

covei 

fa 



evidence is DENIED in all respects, etc. (for farther < 

-——H 

intrii 

m 



see 72-CR-465) 




m 


3-25-75 

Writ dated March 3, 1975 returned and filed. 





J 

3-25-75 

Writ dated Nov. 4, 1974 returned and filed. 



i 
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4-2-75 

NOTICE OF APPEAL FILED. (HAROLD SHATZ) 




a 


4-2-75 

Copy of Notice of Appeal was on this day mailed 

to l 

.S. 


■ 

— 


Atty., E.D.N.Y.^yi^^ 7 




■ 

4-2-75 

Copy of Notice of Appeal was on this day mailed 

to C 

ler 

<• 



* 

I.S.C.A. 






4-2-75 

Copy of Instructions re preparation of record. 

etc., 

wa 

i 




on this day handed personally to DANIEL J. GOTL 

IN,ES 

n.. 





together with forms C and D , etc 
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4-22-75 

Copy of letter of Clerk of Court filed dated Ai 

>ril 

22,: 

L975 

mi 



addressed to Hon. Irving R. Kaufman, etc., re ( 

:ja 2 

D A 

jpoin 

S' 

it 

4 - 

affirmation, etc. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
BROOKLYN, NEW YORK 

—————————-——x 

HAROLD SHATZ, 

Petitioner 

vs. OIVLL ACTION 

UNITED STAIDS OF AMERICA, 

Respondent 


MOTION TO VACATE SENTENCE 


COMES SO/I HAROLD SHATZ, petitioner in propria persona, and moves this 
Court, pursuant to Title 28, UNITED STATES CODE, Annotated, Section 2255, to 
vacate his Judgment and Sentence issued on October 1 8 , 1972, in Indictment No. 
72 CR. 1*65 in this Court, and respectfully chows the Court as follows: 


- 1 - 


PetItloner is presently incarcerated at the United States Penitentiary 
Atlanta, Georgia, serving a ten (10) year sentence as handed down on October 18, 
1972, in Indictment No. 72 CR 465. 


- 2 - 

Pstitloner is presently canmitted on a conviction and sentence as afore¬ 
mentioned which is invalid, null android. 

- -3- 

That the afore-mention Conviction and sentence are invalid and void in 
that it was issued in violation of this petitioner's rights under the Fifth, 
Sixth and Fourteenth Amendment to the Constitution of the United States, in 
that i 

/ (a) The Government ana/or its agents knowingly and intentionally 
utilized perjured testimony, which testimony was of a devastating 
y and crucial nature, to convict this Petitioner; 

(b) The prejudicial, insinuating, and lnflamatory statements made 
In open court were of a nature that it deprived the petitioner of 
a fair and Impartial trial; 

(c) That the Court made conflicting charges to the Jury, thereby, 

/ denying the petitioner equal protection of the law. 


A-5 


i 









-4- 


That the Government and/or it* agents prejudiced the petitioner through 
the selective prosecution, contrary to the Equal protection at the lew; 

-5- 

Tho Court ocrmlited testimony to he introduced, through the testimony 
of Government Witness (HRUGMAN), that adversely impeached the credibility of the 
petitioner without the petitioner taking the stand, thereby, permitting a waiver 
of his Fifth Amendment Rights, without the petitioner knowingly or freely giving 
a waiver of this right. 

- 6 - 

The petitioner was not aware of the ground* underlying this motion when 
he filed his appeal, (see paragraph 3(a)). 

-7- 

The records and file* in Indictment Humber 72 CR 465 do not conclu*ively 
show that this petitioner is not entitled to relief. Petitioner submits that 
he, the records, and the files will support his claim, and would respectfully 
show that the Court should ORIER the production of the plea agreements, and 
sentencing documents of all the State Charges pleaded to by Government witness 
BHUGMAN, IN RETURN FOR ms TESTElOIfr, in the instant cause. 

WHEREFORE, Petitioner respectfully prays that this Court ORDER the Gov- 
errmsot to show cause on a date certain, why petitioner's Motion should not be 
granted, thereby granting a prompt hearing in order that this Honorable Court, 
pursuant to 28 U.E.C.A. { 2255, may determine the issues and make rinding of 
fact and conclusions of lew in respect thereto} and that this Court should 
vacate and set the Judgment aside handed down by this Court in Indictment 72 CR 
465, on October 18, 1972, thereby discharging the Petitioner frexa custody of the 
United State's Ooverrment, and Further, that this Court direct the Goverment to 
produce the petitioner at the above mentioned Hearing so that he may be of 
assistance to his counsel at said Hearing. 

STATE OF GEORKU) 

SB 

oouimr of fultcm) 

SWORN TO AND SUBSCRIBED BEFORE IE HUB ^ DAY OF AUGUST, 1974. 



fi t. 


Shatz, hstitioner Pro E« 


Harolc 




UNITED STATES DISTRICT COURT 
EA7TERN DISTRICT OF JEW YORK 


HAROLD SHATZ, 


Petitioner 


MEMORANDUM OF LAW IN SUPPORT OF 
MOTION TO VACATE SENTENCE 


UNITED STATES OF A1 ERICA, 

Respondent 


Petitioner, along with EDWARD BKUGMAN, EFRAIN RODRIQUEZ end JOHN ARROYO, 
were Indicted la the District Court la No. 72 Cr. 1*65, on April 27, 1972, la * 
two count Indictment charging conspiracy to violate 10 U.S.C. | 1951. On July 
31, 1972, BHX3MAN, pled guilty to a superceding Information 72 Cr 919, arxi ROD¬ 
RIQUEZ pled guilty to Count 1, of the Indictment. On October l£, 1972, a motion 
for severance was granted to ARROYO, and he, on October lfl, 1972, pled guilty to 
superceding information 72 Cr 1168. 

On October 10, 1972, the Jury returned a verdict of guilty (obtained 
after sending a note odt about being unable to reach a verdict and that further 
deliberation would not be of any use), and the Court immediately Imposed senten¬ 
ces of ten (10) years, concurrently on each count under the provisions of lfl U.8. 
C. | 4200(e)(2). 

The Court has wide and varied powers In the Federal Judicial System as to 
hew and why he imposes sentences on a convicted defendant, and pursuant to Rule 
\ 32(c)(l)(2), Federal Rules of Criminal Procedure, Title lfl, has within hlsdls- 

cretion of ORDERING, or not CtUERUK} a pre-sentence investigation report, and In 
the instant case the Court Imposed the sentence without the benefit of such e re¬ 
port. In the Instant case, since the petitioner did not take the stand, and 
, since the Court permitted the Government Witness BHJGMAN to Impeach, by Inference, 
the petitioner’s credibility, It Is submitted that the Court, should have ex¬ 
cused Itself from the imposition of a sentence, seel 

United States vs. Roaner . 485 F. 2d 1213(1973): 

"We are of the opinion that a proper reading of the scope of F.R.Cr. P., 
32, in the unusual circumstances of this case, compels e remand for re¬ 
sentencing. The re-sentencing should be don* by another Judge. On the 
facts of this case we adopt the rationale of the 1st Cir. it is diffi¬ 
cult for a Judge, having once made up his mind, to resentence a defend¬ 
ed, and both for the Judge's sake and the appearance of Justice, we re¬ 
mand this case to be redrawn. Mawson Vs. U.6.. 463 F. 2d 29 (IClr. 1972)." 


<-7 




Dm the instant cut, the Government failed to make a full disclosure to 
the Court or the jury the premises made to the witness In return for his testi¬ 


mony. 


It has been clearly established that where the Government knowingly and 
intentionally uses perjured testimony to obtain a conviction, said conviction Is 
invalid. In Napue vs. Illinois, 360 U.S. 264, 3 L.Ed. 2d 1217, 79 S.Ct. 1173, 
decided June 5, 1959* the United States Supreme Court, In an unanimous decision, 
reversed a conviction so obtained. In the Napue case, the facts are strikingly 
similar In that the principal witness testified in response to a question by an 
attorney for the state that he had received no prculse of consideration In re¬ 
turn for bis testimony. The state attorney knew that this testimony was false, 
but did nothing to correct It. Justice Warren In writing the opinion stated! 

"First, it Is established that a conviction obtained through the use 
of false evidence, known to be such by representatives of the State, 
must fall under the Fourteenth Amendment (citations emitted) the some 
result obtains when the State, although not soliciting false evidence, 
allaw8lt to go uncorrected when it appears, Alcorta vs. Terras , 355 U.S. 
28, 2 L.Ed. 2nd 9, 78 S.Ct. 103; United States ex rel Almeida vs. Baldl . 
195 F. 2d 015; United States Ex Rel Thjupccn va. lye . 221 F. 2d 763; 
United States E : :. Pel. li-'ntgr.cnry va. i-ngan , 86 F. Supp. 382. The prin¬ 
ciple that a state cannot knowingly use false evidence, including false 
testimony, to obtain a tainted conviction, implicit In any concept of 
, ordered liberty, does not cease to apply merely because the false tes ¬ 
timo ny goes nonly to the credibility cf the witness. The Jury's es¬ 
timate of the trutnfulness and reliability of a given witness may well 
be determinative of guilt or innocence and It is up such subtle factors 
that the possible interest of the witness in testifying falsely that a 
defendant's life or liberty may depend." (Emphasis supplied). 

In another Supreme Court decision factually on point, Qlglio vs. United 

States, 405 U.S. I50, 31 L. Bd. 2nd. 104, 92 S.Ct. 763, the prosecutor not only 

failed to disclose that a "deal" had been made with a key witness against the 

defendant, but also elicited de ni a l s of any "deal" fran said witness when be 

testified. 

In Qlglio, supra. Chief Justloe Burger, In writing the unanimous op¬ 


inion, stated: 

"As long ago as Mooney vs. Iblohan . 294 U.B103 , 79 L. Ed. 791, 55 S.Ct. 
340, this Court made clear that deliberate deception of a Court and 
Jurors by the presentation of known false evidence is incompatible with 
'rudimentary demands of Justice'. This was reaffirmed In Pyle vs, Kan - 
eas, 317 U.S. 213, 87 L. Ed. 214, 63 S.Ct. 177 (1942). 7777 " 

In the Instant case the Court end the United States Attorney's prejud¬ 
icial cements, In conjunction with the failure of the Government to fully dis¬ 
close It's "deal" with the witness was sufficient to cause the Jury, after a 
"hopeless dead lock" to cast their vote against the petitioner. Such state- 


t 
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ment* made, as follow*, by the prosecutor, must be ground* for relief under tbs 
instant collateral attack: 


See Transcript (TR-8. Line 19-33) : 

"it will prove that he master minded the plan and that the plan wasn't a 
new one in his mind; that this vas a tried cud true plan; that he had 
taken this plan and used It before." 

(TB-10, Line 3 to 7) : 

"We will prove the defendant Harold Shatz didn't choose honest men for 
criminal work, but he went out and chose an expert in the field, a 
criminal, and that the men he chose to carry out his plan were crim¬ 
inals." 

(TR-22, Line 11 to 14) : 

".and when Brugman was area ted, Shatz'a criminal empire began to 

fall and Brugman started talking to the authorities." 

As beId In Hall vs. United States . 419 ?. 2d. 582, 587 (1969), in re¬ 
affirming Steele vs. United States . 222 F. 2nd 628, stated that Irrespective of 
the fact that there was no objection: 

"This type of characterization of an accused "ot based on evidence, la 
especially likely to stick in the minds of the Jury and influence it's 
deliberations out of the usual welter of grey facts it starkly raises 
....succinct, pithy, colorful and expressed in a sharp break with the 
decorum which the citizen expects from the representative of his govern¬ 
ment ." 

In the words of Unitead States va. Webb. U63 F. 2d 1324, 1328 (5th Clr. tX&c 
1972), the remark of the Government violates Rule 52(b) since it does 
"rise to thatlevel", a level where it can be categorically stated that 
"Improprieties in the prosecutor's Jury arguments constitute plain 
error." See also Lawn vs. United States . 355 U.S. 339 (2nd Clr. 1958). 

Tbs very fabric and substance of our rimlnal Judicial system would lie 

In tatters If the conviction In the instant case were allowed to stand. As 

stated in Brady vb. Maryland . 373 U.B. 83, 10 L. Ed. 2d 215, 83 B.Ct. 1194, 

wherein the Court referred to Mooney vs, Holohan, supra .: 

"The principle of Mooney va. Holohan I s not the punishment of society 
far the misdeeds of a prosecutor, but avoidance of an unfair trial to 
the a/'ciigiwi. Society wins not only when the guilty are convicted, but 
when criminal trials are fair: Our system of the administration of 
Justice suffers when any accused is treated unfairly." 

The Court attempted to correct acme of the harmful errors of tbs pros¬ 
ecutor, bewever, after fairly explaining the U. 8. Attorney's errors, he then 
permitted the trial to continue; see the excerpts fra* tbs transcripts: 

^ (TB-15. Lins 11-15) : 

"....It is highly prejudicial. 2 am sure you recognise It and I know 
It was Inadvertent on your part, but 1 Just oan't allow it to go for¬ 
ward. I have to try the case twice *w." 









t 


"If Mr. Castellano wonts to go ahead, I have got to go ahead, otherwise 
It la double Jeopardy, and you will lose Mr. Shatz." 

(TO-19. Line 21-2?) 1 

".and that If there Is any prior criminal activity, with respect 

to the defendant Harold Shatz, It only relates to those prior crimes 
that he has referred to which are in the Government'a submission are.." 

(TO-20, Line 3-13): 

"It la an Important aspect of our Jurisprudence, and you must folow the 
Instructions I am going to give you now, that evidence of any other 
crime, wrong, or act la not admissible and may not be conaldered by you 
to prove the character of a person who is a defendant In order to shew 
that he acted In conformity therewith. That la it absolutely Imper¬ 
missible under our law to conclude that because a man may have doe. a 
bad act In the past——and I want to make It plain there la nothi 1^, to 
Indicate that here." 

Bee the United States vs. Ott , 42 L. V. 2319, (<*7, 12/5/73), and . 

United States vs. Wasko . 473 F. 2d 1282 (I973)i 

"Although It has been held that a personal opinion of guilt will not 
constitute reversible error if the speaker does not suggest that he 
Ahas undisclosed facts at his disposal, see United States vs. Stayer . 

347 F. 2d 372, 373 (4th Clr. 1965), the statement here cannot be said 
to rest entirely upon the record before the Jury. Nor can this ca3e 
he brought within those holdings permitting a more lenient standard 
following a personal attack on opposing counsel. Gee United States vs . 
Battlato, 204 F. 2d 717, 719 (7th Clr.), cert, denied, 3^ u'.s. 8?1 
74 8. Ct. 118, 98 L. Ed. 380 (1953). But cf., Greenberg vs. United 
States, 280 F. 2d 472, 475, n. 4 (1st Clr. i960)(critizing certain lan- 
guage in Battlato). As the court stated In Greenberg, supra . 

"To permit counsel to express his personal belief In the testimony (even 
If not phrased sc as to suggest knowledge of additional evidence not 
shown to the Jury), would afford him a privilege not even accorded to 
witnesses under oath and subject to cross-examination. Worse, it creates 
thfalse Issue of the reliability and credibility of counsel. Tills la 
particularly unfortunate if one of them has the advantage of official 
backing. The resolution of questions of credibility of testimony Is 
for Impartial Jurors and Judges. The fact that government counsel Is 
as he soys, and advocate Is the very readon why he should not Impinge 
upon his nuasi-Judicial function. We believe the cannon to he elemental 
and fundamental." 280 F. 2d at 475. 

• In the United States vs. Diamond , 471 F. 2d 771 (1973)i the Court soldi 

"Bbe constitutional principles that petitioner seeks to have vindicated 
by means of his hrbeas corpus petition ore so well established that we 
deem It eufficlec io eay ttiat petitioner has alleged facts that, if 
true, establish a iolatlon of the right to assistance of counsel on 
appeal." 

Attorney for co-defendant John Arroyo, shewed the continuing prejudice 
eserclaed at trial 1 

(TO-lB. Line lg-25)i 

"Mr. COstellano 1 To properly represent my client, I mist, of necessity 
Insist on going forward. It becomes ce rtain the way the Governrcnt 
wants to try this case le to r r~ ve all ~the things tli y can a-ai n l the 
Co-defendant (Shatz). and lay It off on my client, and It Is obviously 

9 
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to hie interests if he has now a situation where he would have an 
opportunity to be tried alone as the application originally was. V.o are 
in a position here." (Emphasis added). 

And the Go-venwsnt continued to deny due process of lew to the petitioner 
by allowing Brugman to testify to impeach the credibility of the petitioner, by 
Inference then giving hi® the "cloth of cover" under the Fifth Asiendment when 
Brugman was himself being questioned! 

Hr Chreln (Counsel for Brugaan) (TR-6 6-I.lna 21-2$)8 

"I feel my client (Brugman)is not a defendant in this case. In th at h e 
is tallng the stand to vindicate himself. He is acting as a Govcnwent^ 
witness. He does not place his entire life on review as a defendant... 

Failure of the Court to clarify Braugman's true position was contrary 

to the Fifth, Sixth and Fourteenth Amendment Rights of this Petitinner. Such 

a denial is plain error and demands the only corrective remedy available, that 

la an Evidentiary Hearing Forthwith. f 

// // J^T— 

/p-'.-- y cr • , V A / 

Harold Chats, Petltioaar Pro Se. 


C ERTIFICATE 01’ SERVICE BY MAIL 

I hereby certify that on this dabs I have served by mai^a^ju. and 
correct copy of the within md foregolne Motion To Vacate Sentence the 
United Stataa Attorney-a Offlea, for the Eastern District of New T«*k, 
Brooklyn, New York, 10007, and mailing it by Certified Mall-Return Receipt 
Requested on this the ^?. 1 d ay of August, 197U. - 


'K..V.J/77 








SHAT? —vs— "MUST! aTATfcS OF AM "A 


T. THE KNOWING AM) TMTF.NTTONAl HP? OF PFP.TItRKD TBSTDCKT BT TH* GOVERNMENT 
WAS PREJ!DICTA! T(. THE PETITIONER__ 


Py the Gove mum nt making a deal with their chief government witness (Co-defendant,), 
they permitted him to testify that the government only promised him consideration 
ori the Instant charge, and fall to fully develope the extent of the crimes for the 
State of f ew York for which the Government was instrumental in seeing that the 
witness only received a token sentence of 0-$ y ears for all of the State Robberies 
he was charged with. Further, the Government knowingly allowed the witness to take 
ths " ? ifth' through the advice of his appointed counsel to prevent him 'rom delving 
into the extent of * is state charges to which he was involved in at that tims, and 
in this way was a narty to supression of evidence favorable to the defendant, with 
the full knowledge that the witness had been granted immunity from prosecution ex¬ 
cept to the extent of the token a erter.oe of S y ears 


It has been clearly and conclusively established that where the Government 
knowingly and intentionally used perjured testimony to obtain a conviction, the 
conviction was invalid, Napue vs. Illinois , 360 U.S. 26ir, 3 L.Ed. 2nd 1217, 79 
S.Ct. 1173, decided Jure 5, 1959, the United States Supreme Court, in a unanimous 
decision, reversed a conviction so obtained. In the Napue case, the facts are 
strikingly similar in that the principal state witness testified in response to a 
quBs* ion by an «ttori»y for the State that hs had reoeiwd no promise of consider¬ 
ation in return for hie testimony. The State Attorney knew that this testimony 
was false, but did nothing to correct it. Justice Warren in writing the OpinBgn, 
stated) • 

"First, it is established that a conviction obtained through the use of 
talse evidence, known to be such bv represent*!!ims of the State, must 
fall* under the Fos rteenth Amendment, (citations omitted) the same result 
obtains vhrn the state, although not soliciting false evidence, allows it 
to 6 o uncoerected whrn it appears, Alcorta vs. Teaas, 355 U.S, ?B, 2 L.Ed. 

2nd 9 , 7fl S.Ct.. 103 ; United States Ex ■ Mmleda vs. Baldl , 195 F. 2d fll5* 
United States Ex PA1. Thompson vs. By e. 271 p . 2d 763; VnlCd States Sx Rel 
Unt.gomsry vs. Wa-rn, hfc r. Supf. 3H2T The principle that a "tats cannot 
knowing'y use fal to evidence, Including false testimony, to obtain a tainted 
conviction, implicit in any ooneept of ordered liberty, does not cease to 
apply merely because the false testimony goes o nly to the credibility of the 
w^timss. "'he Jury's estimate of the trutnfulrmes an* reliability of a given 
wl tress may wall be determinative of guilt or innocence and it is upon such 
subtle factors that the pf»alfc> Interest of the witness in testifying faleely 
that a defendant's life or liberty may depend" (‘’mphasis Added). 







SHAT? -vs- "MTEtl STATES ([AGE 2) 


Tn another ''uproi't? Court Decision factually on point, Olplio vs. Uni tad States , 
(•OS U. . l^o, 31 L.Kd. 2nd 10li, 92 S.Ct. 763, the prosecutor not only failed to dis¬ 
close that a 'deal' had heen made with the key witness against the defendant, but 
also elicited denials of any 'deals' from the witness when he testified. 

In Oiollo supra .. Chief Justice Hurcer, in writing the unanimous opinion stated: 

• 

"As long ayo as Moonev vs. Holohan, 29lt t'.S. 103, 79 L.Ed. 791, 55 S.Ct. 3U0, 
this Court made clear that deliberate deception of a Court and Jurors by the 
presentation of know: false evidence i3 incompatible with 'rudirentary demands 
rf Justice'. This was affirmed in Pyle vs. Kansas , 317 U.S. 213, 87 L.Ed, 2Uj, 
63 S.Ct. 177 (1912). In hapue vs. Illinois , 360 tl.S. 261, 3 L.Ed. 2nd at 1217, 
79 S.Ct. 1173 (1959), we said, 'The sac* result obtains whan the State, al¬ 
though not solid tine false evidence, allows it to go uncorrected when it app¬ 
ears.' Id., a* 2609, 3 L.Ed. at 1221. Thereafter, Hradv vs. Maryland , 373 
U.S. 87, 10 L.Kd. 2nd at 218, held that suppression of material evidence Just¬ 
ifies a new trial 'irrespective of the good faith or bad faith of the prose¬ 
cution' (citation omitted). When the 'reliability of a riven witness may w»ll 
be determinative of -uilt or innocence' non-disclosure of evidence affecting 
credibility falls within this general rule.' hapue, supra ., at 269, 3 L.Ed. 
2nd at 1221. We do rot, however, automatically require " new Srial whenever 
•a combine of the prosecutor's file after the trial has discloaed evidence 
that mav be possibly useful to the defense but not. likely to have changed the 
verltct....' "nited States vs. Keo^h , 391 F. 2 d 138. « finding of materiality 

of the evidence is required under brady, supra , at 87, 10 L.Ed 2nd at 218. 
a new trial is reouired if 'the false testimony could....in any reasonable 
likelihood have affected the Judgment of the Jury...' hapue. supra ., at 271 
3 L. Ed. 2nd at, 1222." 


The .Supreme Court as recently as March 18 , 197U, reaffirmed Its position in 
Hello, supra , and hapue, supra . In tho case o r DeMarco vs, United States. Case 
ho. 73-568u , when it granted a Writ of Certiorari to the United States Court of 
Appeals of the Seventh Circuit. In that case, the Cou T 't stated, in g ranting the 
petition of Certiorari: 

"Umuestionablv, had there heen a rromlse to the witness prior to hie testi¬ 
mony, r,i-llo vs. United Stages , l>05 U.S. 1^0 (1972) and hapue vs. Tlllnol" , 
160 "U.S. 761 (l6C9), would require reversal of Petitioner's Conviction." 

In further ap,J.leable Cases, header vs. Unite i Ctutas , l,V‘ V. 2d 515 (1973) 

The Fifth Circuit of, July 6 , 1973| the United States vs. Tashnan , h78 F. 2d 129 

In Wasldn i jtm_vs^_Tlie_^tai£_of_Te)tae, 3fC U.S. Ill, 87 S.Ct. 19?C, 38 L.Ed. 

2nd at 1019 (1967), where 1 he Suj.rere Court held: 

"Common sense would suggest tha + he (the alleged accomplice) often hes a 
greater Interest ir ’ving in faver of the • ••ocecutlon rather than against 
them, especially if he is still awaiting his own trial cr sentencing. To 
think that criminals whould lie to save their fellows'-but not to obtain 
favors for the pro'ecution for themselves is to clothe the criminal class 
with more nobility than one might expect to find in the public at large." 










< 5 >e ♦ *’•irscri t where ".i. Attorney states thct Shat7 picked other rrl.rlr.als 

*-n_ tl*. Jos. ••e-arks were irt* tried to inlame the Jury ar. 1 were prejudicial 

bo tic defendant, f°« sped p ica '' 1 vt 

".-.-3rowr, ) .ri 7. 2d 1211 f ".n^l'v vs. ”■ 'to < • -tes , 173 r. 21 7^- I avr. v . 

• ■ M. tates , W ".". 13?j :t:/nar vs. "i-iteri states, 363 ". 2 d Th:ra vs. 

I'r.it;; states, 307 p. 2d F*p 3 • fteel vr, b'i.lbed .'totes . 222 K. 2d 6’P. 

"...e fact that th Cr :rt would tell the Jure to "disabuse your rtlnds of that 

,fite-ert" cannot remove the prejudice. T..a fifth Circuit reversed a conviction 

, f j^rper argument lr rancher;-, vr. "r.ited ftates , 257 F. 2 J ?50, where there was 

no ohjectlor to the ar£;irent and no corrective charge -riven. The Court said: 

"de hell that this rtatement n r the prosecuting attomev constituted 'plain 
error* enva-t-raffeetirc suhstax tlat rights' tinder Fule 5?(b), 18 U.F.C.4., 
“jvemirr criminal procedure. I* was such ar error, also, as would have 
beer ~.» b r.ified in It's influence or the Jury by an objection and motion for 
mistrial." 

Cue further, halls v:. ’'r.ited c tatg a> 21,0 v. 2 d 707 . pplnicns of prosecutors 

or defense counsel are rot lss tes to be submitted to the Jury. The statements made 

hf the OijSeict *tto*rcy could not be based on evidence to be presented or actually 

presented. Otherwise stated, one "cannot unrinc a hell" 5 "after the trust of the 

saber it in difficult, to say forpet the w and"; and finally, "if you th-ow a sktnk 

into the <ury box, you cannot instruct the Jury not to smell it." 

In Pieenhor-, vs. "r* ted Ctates , 280 2d 1.72 (1st Clr l?f.C), the Oovermrrt 

Attorney had vigorously argued nis belief in the evidence and the coi w n uent guilt. 

of the accused, ouctir.'; Carj.on 15 , of t.hfc Canons n p i-ofesnimal thlcr of the 

\mrlcan Par Association , the Court reversed a tax evasion conviction, holdlnr that 

it was error to allow the prosecuting attorney to express his opinion rr belief in 

the evidence. ’’’aking the test used lr. ricMjllian vs. United States , 363 F. 2d l65t 

"The inouiry should he whether the prosecutor’s expression miaht reasonably 
lead the Jury to believe that there is othc- evidence . unknown or unavailable 
to the Jury, on whiu h the prosecutor was convinced of the accused's guilt." 
(Emphasis aided). 


/-/V 
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> 


T lie infe-ence that -hit z sot c ttmlnals would permit the jury to Infer that 
-k ,tz h1 ' 1 a lon R history of criminal involvement wherein he had the knowledge of 
.selectin' ♦he right criifnil 'expert! for t he right Job. See the United States va 
V-.skc , L73 ?. 2d 1282 (1973): 


"'lthough it has beer held that a personal opinion of rfuilt will not constitute 
reversible e—or if t.h» sj*ia*er does not suggest that he has undisclosed facts 
“ his disposal, see "r.ited -tates vs. Sawyer , 31i7 F. 2d 372 , 373 (lith Cir. 1965) 
♦he jtatemert here carrot he said to rest entirely upon the record hefore the 
jary. i.or rai this r»se he brourht within those holdings emitting a nore 
1-r.ient statia-d following a personal atta-w on onoping counsel. Lee United 
■ ?nL F - M 717, 719 (7th C'r.), cert. den. 3li6 n.iT^TTT 
0 .C* . 11 M , t . . i. 3 «n nf*> 3 ). tot o r ., ^reerberp vs« Ti lted °tates. 2P0 
• Pd. ii72, L25, n. L (1st Cir. 1960)(critict~lng certain language in Eattiato). 

‘ “ ' Court state- 1 1r Creenherc. surra,: 


thu 


"Ic .--mit. counsel to •? xpress his personal helief in the testimony (even if 
j ot. j!.rased So as to suggest knowledge of aduitional evidence net shown to the 
Jrry), would afford him a privilege not even accorded to witnesses "nder oath 
and subject, to crocs examination." 


ee also United States vs. Cotter, fi25 F. 2d U50, 153 (1st Cir. 1970). 


:i 2.T ill . Cia,.T.r^TTtr, CF* r> T THK .pipy in TH‘~ CPtg.T. 


:.iK the ’fetid. and 'fcnorandum of Law to the fact situation, then refer tos 
",.lted states vs, . ileano , 259 T. 2d. 872; United States vs. Salliry , 360 F. 

2d 6o<? ; -.alone vs. "i.H - t -tates . 238 v. 2d 851; nahertv vs. United ftates . 355 F. 

?d ?2u; United -tates '♦ollln . 166 F. 2d 123; h»rcia vs. United States, 289 U.S. 
1.66, 53 C.Ct. fc°R, 77 IV'd. 1321; i.uflV.an vs. United 'Hates, 297 F.2d 75L. 

r.DT IV : prT.g'TTe,- ppcgycuppiap . 

Curing the e 0 ursp o' - the trial it. hecarae apparent that Covernmer.t (and even 
th; Court.) were onlv interested in prosecuting Shatx to the fullest.. °ee the minutes 
wh* -e at a point, thert was a discussion as to a mistrial aa to co-defendant and the 

Ccu-t sa'd 'we*ll lose 5hat7 toc« (to t.hant effhet)-See the United ftatee vs. 

Z21H* *‘7° f. W (7th Cir. 1973—this whole case is right on point. 

KD_i_V: t>'FIC' rriTTi t Eh f ’ rTlTli '.*"'1 r * n, '> T "TUT ^ T *Ft*A T T T IC PTLFkTi 

Chat did not .take the stand and the Court permitted the witness to testify as 

to prior criminal acta of he ana Chat.*— then on Chats' attempt to cross examine, the 

Coii’-t permitted thu witness to take the ^lfth ‘mendment, after having permitted 

Siatts' Fif Amendment Right against sulf-ineri mi nation to he violated through the 

witness' testimony. 

( 

PCHT VI; T5 ttlOT lufTTH TH.a OWAFTHtO OF TH V KF ARTHO . 

A->r 
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;,^i,L:rvy stated 


On March ::7, l«j'f,! a Grand Jury for the Eastern 
rictriot o'.* Nev: York returned a two count Indictment 
chargi •)" Edward ^j'U;;;an, Lfrain Rodriguez, John Arroyo r.r 
the Petitioner, I arold ihatz, with tv:ice conspiring to 
obstnvt comaevco by extorting money from banks with the 
consent c>,7 bank c pioyci.s, obtaining said consent through 
the use of thre; o of violence, in violation of Title 13 
United ft totes Code, Section 1951- 


to thr 


On July 21, 19:2 


t co .<nt of the 


, Efrain J ri^uo/. plc-d Guilt./ 
indictment and Edward Brujirrm 


pled 


.rill 7 


to a : up', rr.cd 


v»g infer -At ion chare’ns him 


v;ith c.t; •; lring. to enter r bank with intent to commit a 
felon t) ' rein, iu violation of Title 18 United States 


Code, Section 371 • 

The txial of John Arroyo and Harold Shatz on tho 
original indictment cor. cneed on Friday, October 13, 1972 
before this Court. On i.onday, October 16, 1972, a mistrial 
wac Granted as to Arroyo, and on October l3, 1972 «»iile 
the Jury vns dcliberatin', in petitioner's case, Arroyo 
pled rill.y to a supers;.; log information chr-rcing hia with 
conspiring to enter a bonk with Intent to commit a felony 


s> 


A ■ >1 








3 . 


therein, in violation of Title 18, United States Code, 
Section 371 . Latex that, day, the Jury found the petitioner 
guilty of both counts. Chats v:aa then sentenced to ten 
years imprisonment on euch of the counts, the sentences 
to run concurrently. 


On hin r. ■>peal, petitioner rtgued that the trie! 
court col:- it ted rc/crsible error on four occasions by: 

(1) permitting the Jury to consider the testimony of 


Idvard Brn - :nj (i) by foil? 113 to Grant a tnistr1.nl 
iVilovJthe prooccuior'c opening; i;i) by failing to 


giant a trial foV cuing the receipt of two .jury nov.ro 
Ir/Jicatitv. Coodlowh; end {>:) by admitting into evidence 


proof of other crlner.-. 

The United Stutoo Court of Appeals for the 
f.acoml Circuit affirmed petitioner^ conviction without 
opinion. 

On this notion potitioner ececia to be arguing 
that the sentence of this Court is cubject to collateral 
attack in that: (1) the Court imposed sentence without 
benefit of a presentence report; (2) the Respondent 
failed to reveal the promises made to one of lto trial 


c t r: 

"A". 

exhibit 


uo 


-r u 


at tv's.. c here to • j c -x«i * >j l t 


•;c ondent • c Appellate Brief r tInched hereto a: 


/> IS 










J t 


> % 


vltm. r ,zcr. r-A (;;) the* Court failed to grant a tin trial 
followiu;, i'vi Kencondcnt 1 c opening rtv-.avko at trial* 
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r 

r^r.0-' ’ 

.. j» r , .. 

V "0 Not o aoscnry Pro- 

i 

• ’ ‘ } \ 

- ■ -• 

a . ‘:i: - In". 


A 9 j"i 

‘.tioaev 

•dlly c.u -.itu, tho Federal Pules 

of Cr; 

.uJ. Is , 

are 

/■‘do that tho Court has tho 

diec-o : 

-ry 

1' to ' 

>.-o sentence* wit):out first re- 

COivi' .. 

a repo.! 

''.-on L' 

• robot i r n rorvlce.* 


A t i" 

: ’•: :0 ■ f 

-tends r; t petitioner .faced the 

poc.fi 5 

■ ' ;>0 

i of 

'. .'r.sec-uf; ve twenty year 

.sontv- • 

•. v'-n h 

.. t *: 

\d fujf y of two separate 

and c;' 

i:Vt V 

. ion. 

• Ltlo 1;', halted states Code, 

f*OCti\ J 

v; -l. ■ 

i i* Co\ .. i 

a fact, tho wed exv,at leniency 

in iny 

:• li\\ to:, 

• or c. . 

. ’ent r,r ;caeca on these counts* 

Petit: 

. ' r fail: 

. 3 off:. 

• ny reason ns to why the Court 

should 

h..vo o:-. 1 .,' 

i > u il.'.p l : 

•ion of sentence until the rc- 

ceipt o 

C a pro: . 

Vaice :• 

■ 'i*t . 


Petit] 

- or o.’! ... 

■ ileges that this Court should 

have u 

solutely 

<’ i ; out ’. 

d itself from imposing sentence 

ftO it I. 

id heaivi 

evj 

c in the ce::e. Clearly, 

pciitl. 

i, In i. u 

;, pro. 

- the ctr- tgeot possible argu- 
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r.c at in 
till'.. - r 

It io . 


v^'jort c. the cp x Ate cor.clr. ion. As to pc- 
• • irpli a 5 b clnin bias cn tea part ol the Court, 

'••*y Vt.ui .'v t mn i't* 


Ml p$ ». 


II 

".ado ' "n> Wit nr- jr Edward Erugnan 

O.t V' • 



j espcr.c;- r-t's prr 

»i"o to alien* Edvard Erugsann to 

plead ; 

o n leaser offcnee ■ 

; well 1-non-n to petitioner at 

trial. 

I/: feet, Pa title. 

‘« trial ? .t. orney Oovotcd . •j- 

slant?• 

i ti. e dnr'ey. 7a c 

n v 3 crcns-e noin.'.fcion explovi::. 

this . 

• i object (lc 10’. * 

).* 


Ill 


i 

r 

• Court*:: ''eclr.iv: 

• ' .>t he >? tiny 

bet to Grant a Mistrial 


^.n e:;n: nation of petitioner's appollato brief 
(lidiibLi. 'A'’) reveals that petitioner's last clala, the 
failure' of the Trial Court to grant petitioner a nlctrlcl 
X olio;: A: i;erpor-tVent*s <>• :wlvj* at trial** was a print-rj 
and decisive* issue on petitioner's appeal. Ar, the Corns 



17, 1 
**A :. 

not C 


.: eel • i ..7*io'a T* 

■. y r:u .; red tm 


v? ‘the ',rco ix "a" refers n .» 

. transcripts of Cato bar 16 and 


vhich v: a ecu': - y petitioner's codefendant and 
-cl in by petition.r. 


/ 


7 y 


/ 






o'; /.T.\:r\3.‘i for this CircuH stated in P'>22SI£ v * 
rtr trr, ,',o 2d 37,:3 (Si* C.lr. 1971). care law, 

ho*;.over, ir virtually untl'nrr. in holJiv. ; that onco a 
r.attcr hu.u U-< n decided advci.-ely to a defendant on a 
direct appeal, it cannot be relitieetod in a post-conviction 
collateral attach." Ac this issue was decided adversely 
to petitioner on his direct appeal, his instant notion 
ic a i'rlvoloua attcr.pt to rolltigate we issue. 


/) 1/1 J- 
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COTTrayr.IG!? 

Petitioner's Mollon Should Qe Denied Without 
_ __ a K. ring ________ 

Toe filer, and records of the instant case con¬ 
clusively show that petitioner is not entitled to relief.* 
'Iho valid!-.'' of petitioner's claims are determinable 
irolcly t; • >v.vh an inspection of the trial transcript, 
r.ppftllato briefs and tho Court of Appeals* decision, 
Clearly, therefore, the petition should be dismissed 
without ; i evidentiary hearing. Pall! v. Unit :1 states , 
Ji?l F.2ci 3, 700-71 (2nd Cir. 1974) * 

Respectfully submitted, 

DAVID 3. TFJUH3 
United States Attorney 
EaBtem District of «ew York 


'Tr.nnaj : . 

S6i3taVit 


• shar 

u. s. Attorney 


(Of ci/isel) 


'• mnTT;:“Te? I” * ..dwao in peril:/ .11 part: "Unless 
tbc rjt'.n and the and records of the case con¬ 

clusive} Vow that the prisoner is entitled to no relief, 
?.i:e con. 1 : all ... ;icuit a prorr.pt hearing thereon, de- 

ten in. > issues id rahe findings of fact and con¬ 
clusion; o. law with respect thereto". 


/?--** 
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i^rrrrD statej piltmcv car .;: 

I’cr.rs.-iixi rv. yni-jt a ?r: york 
wgccltn, yc-re 

HAROLD CIIAVZ, 


l\rtiticn:.r 


\a. 


UNITED STATES 01’ AMERICA, 


Respond', rib 


x 


civil actics rncasa 
74 C 1272 


TRAVTRCS TO GVr. iZ r.*iT*S ILTIOIANDUM IN 
or. pliticn or r - n ior r*s run pit 

HAROLD f-.’LMTi, Betlti<. .ur, strata that the Memorandum In Opp¬ 
osition, rilod by the Aosietant United States Attorney, STEPHEN H. 
IEHAII, nates it obvious that t.ia only similarity between the issues 
presented on appeal und the issues presented in the instant Motion 
is MR. Iilim’S submission of ft copy of tlu Appellant*s Brief on 
Appeal, for lech of anythiiv; else to insert in his I'amorandud of 
Opposition. 

For clarification purposes, the Petitioner would show what 
was presented by ME. 32HAR os the Petitioner*• issues, and whftt the 
issues are, would chow as follows, with HR. EEHAR’S interpretation 
firett (1) "A IY a sentence ? vort Mm. Net a Oeeecsary Prerequisite 
to Petitioner's UcivtcncinE*" Thu Pbtiticaer did not allege that the 
Court imposed sentence without the benefit of a presentenee report. 
niAI 13 A FACT. Tuo Fotiti v v stated that when the Court permitted 








t!. (it rcviuy..-.A •ui tar.::s to triGiify fcVJUt the petitioner's participation 
‘ " non-reluted a i-uae, th? . iitionoi’ was denied hie Fifth Arcndifient 
to remiu silent, c..d ; .'.eh testimony would prejudicially in- 
i’J.ui'i'.ce the C- ’’.'a in or.Jti.n of t rentonce, and as a natferr of 
din jcial prude.:-"; the Cci'ri chould have ordered a praaerrtence report 
to authenticai' or die^rova tho unconstitutional testimony of the Govern- 
v nrt'o Uitr.-rs. H v-\ ihc Issue vas not one of presentence report^- 
i.l was the CC'Vv.ITtfTTa/Al 1:1:03 0? TiZ DCHAL 0? TIE FIFTH AIznEMEIII 
; . i'r.;ariOH A<. ';i t kl'js iiraijitnaaioBi. 

(•-) '..LI Pra. lads to the V it near, lidward Urugmnn Were 

.v. ltd. at T r.'..'." It 1 j i -one', j.v/ule that a i cere sent at iva of the 
(' v.-»; out could . Li i>u*‘h a and conti ae withi "Respond* 

c .t'ti prciiice i. - allow J-M.vrd nnv^ian to plead to a leaser offense vas 
veil known to r I itimer i:i trial. In fuct, Petitioner's trial attor- 
ny devoted ri.'o. tantlal tiro luring ibueman’n croos-esrooination explor- 
: this very r /.cut 10)." Petitioner vauld suggest tliat IE. 

i>. g.t read (i.;. Co, Lina 2i-25)» and then make this statement. Further, 
ici! I loner vev.'-' vonrv -*oi that the Government produce the sentencing 
r iraise on all o' IV. r.iu -.an’j csees vhere the Omnipotent am of the 
Coifrirra ont cj:1.c:i .5 it's influence beyond the cace at bar to aid the 
VI i ns, to "r " hir« testimony. XTFlZiV Zt£2 TliUI A FULL DI5CL0CUIE 
jj A ifirL' L vr niociiii. 

(3) ’ Gecit'i; Pocision not to Grant a Histrial Cannot be 

I *. -Iri igeted. loseInly the Ansintaut United States Attorney should 
vead the Uric." of Appcll.mt and cocryuv it with the instant motion, then 
*>'.}£ 6, this Put it loner's 2 .tion, then determine what issues is 

’ Z ‘t\ -AS 


V* * • 


relit' 









the Government's witness to testify about the petitioner's participation 
in non-related crimes, the Petitioner was denied his Fifth Aneodaent 
Right to remain silent, and euch testimony would prejudicially in¬ 
fluence the Court's imposition of a centonce, and as a matter of 
Judicial prudence} the Court should have ordered a presentence report 
to authenticate ox* disprove tho unconstitutional testimony of the Govern- 
merit's Witness. However, the Issue was not one of prosentonco report-- 
It was the CONSTITUTIONAL I3GU35 OF TIE DENIAL 07 TUB FIFTII AUSNEMEOT 

pnoiscncai against seif xhcrbuiiatior. 


(2) "All Prcalces Hade to the Witness Edward Brugxuan Were 
Revealed at Trial." It in inconceivable that a representative of tho 
Government could make such a statement; and continue with! "Respond¬ 
ent's precise to allow Edward Eruguan to plead to a lesser offense was 
well known to petitioner at trial. In fact, Petitioner's trial attor¬ 
ney devoted substantial time during Brugmon's croos-examination explor¬ 
ing thie very subject (R-104-110)." Petitioner would suggest that MR. 
ICHAR read (TR. 86, Lina 21-25)» and then make this statement. Further, 
Petitioner would request that the Govunneut produce the sentencing 
minutes on all of Mr. Bruguon'a oases where the Omnipotent am of the 
Government extended it's influence beyond the case at bar to aid the 
witness, to "help" his testimony. A!T\TJHBG LESS TliAlf A FULL DISCLOSURE 
13 A DENIAL OF DUE PROCESS. 

(3) "Tho Court's Decision not to Grant a Mistrial Cannot be 
Re-litigated." Fosslbly tho Assistant United States Attorney should 

i 

read the Brief of Appellant and compare it with the instant motion, then 
read Pbga 6, of this Petitioner's Motion, then determine what issues is 
being relitlgatad. -2- nr 





m. 


am 


Now to get back to tha Petitioner'a Motion, and the Grounds 
for relief submitted thereini 

(1) KNamw use e? ieejured testimony by ran govefj 

(2) PREJUDICIAL OFGH COURT B. .ULA'ATIOX. ATID EfflAllAYORY 
8XAXL1Q1Z8 AOAIFGT TIE rilYITIOIEH. 

(3) COX'LICTUD CiriKOES TO tie jury by tie court. 

(4) [ELECTIVE PROSECUTION. 

(5) icrircD tie rru’moiER his fifth aiej.^etit right of re-, 

l&IHiiJG ClilL.Y. 

(6) TH": FITEO AID RECORDS OF SF CASE C(‘DTI.! LIVELY L/.OJ 
THAT HITITIOIiIR 13 FEPTflJS) TO All iL-IL-FiTIARY 1 L.AF.IS3. 

If no npoictarrt United States Attorney v .'Old eonfLn.o M3 
Opposition to the Issues ruVed, and if the Cciu-t v\> VL grant the Eviden¬ 
tiary Ifearing that t.ho Petitioner la entitled to, i'.xn we can m-y tbfct 
just loo cou bo hwl in the Courts# 

RoapcctAYlly sub:silted, 


Harold L.'iats, Petitioner Pro fo. 
Dated this day of United Gta\on Penitentiary 

l’.M.J. - '|Jt‘JO-l‘,jJ 

October, 1974. Atlanta, Georgia 3C115 


CCFTPTC.Vi 0 : LFirVICF i’Y MAIL 


I, tha under signed hereby eerti ■'r that I hwc railed t cony 
of tho foregoing Traverse to Covarnwont's Mon’oranrim in Opposition of 
Petitioner 1 B Motion, to tho attention cc L’TsPHEN M. 'fJIAR, An;; 

United Utate3 Attorney, Eastern District of Mew Yov!:,. 225 Cadi '.an Pinna 
East, .drochlyn, Lew York IL'vi, by plnein: it in a i r i-uddivrvcd, 
properly r’itc.p. d or.volope, n* d. depositing it in i.l.' Us sited States Mills 
at tlio U.tte.- , 'i;',..#o« Penitentiary, Atlanta, Georgia, cu this / d ay 
of October, i974. :< j' j.. 
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llflXoiif ults, 


/ . \ 


Petitioner Pro Cc. 



A-*(, 
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2 UNITED STATES DISTRICT COURT 


3 EASTERN DISTRICT OF NEW YORK 


5 HAROLD SHATZ, 


Plaintiff, i 


-againat- 


1272 


8 II UNITED STATES OF AMERICA, 


Defendant. : 


Before : 


United States Courthouse 
Brooklyn, New York 
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MR. GOTLIN: Your Honor, this is a 
2255 petition and as I informed the court 
the other day essentially there are numerous 
papers that Mr. Shatz submitted pro se and I 
am not going to amplify on those papers. All 
those papers I have submitted on his behalf 
already. Essentially it is going to be a 
hearing based on one of the allegations and 
that is the allegation concerning perjury in 
Mr. Brugman's testimony. We are claiming 
certain promises were made to Mr. Brugman and 
threats in order to induce him to testify 
against Mr. Snatz. There is a great deal of 
case law to that effect. 

THE COURT: You hod a full opportunity 
at the trial. It was fully explored at the 
trial. I do not see how anybody could hove 
impeached Mr. Brugman any more than he was 
impeached. The defendant had excellent counsel 
as 1 recall and the cross-examination by 
defendant’s counsel was extensive. How long 
did the examination take, if you will recall? 

MR. BEHAR: It went on for the better 
part of one day on into the next day, your Honor. 
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MP.. GOTLIN: The question involves 
his perjured testimony and promises that 
were made and that is essentially what we 
are dealing with, not that he lied on the 
witness stand as to essential facts in the 
case but as to the promises that were made 

to him. 

THE COURT: In what respect? 

MR. GOTLIN: Well, I believe he will 
come out now and testify to your Honor that 
the United States Attorney's office and the 
Nassau County District Attorney's office, all 
of them together promised him a sentence to 

five years. 

THE COURT; hov/ much did he get? 

MR. GOTLIN: He got that five years. 

THE COURT: Nobody discussed that with 

me when he took his plea. 

MR. GOTLIN: I have spoken to Mr. Hrugman, 

your Honor. 

The COURT: Are you contending that the 
United States Attorney made him a promise and 
then did not stop him from lying on the witness 

stand? 
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MR. GOTLIN: Yes. 

THE COURT: All right, you can have 
a hearing. Call your witness. 

MR. BEHAR: Your Honor, can we have 
excluded, unless counsel intends to call him 
now, any witnesses? 

MR. GOTLIN: There is a possible witness, 

Mr. Fisher. He can step outside. 

THE COURT: All witnesses will be 

excluded from the courtroom. 

MR. GOTLIN: We ask Mr. Brugman be called, 

your Honor. I believe he is in detention. 

MR. BEHAR: Yes, your Honor. 

THE COURT: Bring him up. 

Have you seen the probation report? 

MR. GOTLIN: Yes, your Honor, I have. 

THE COURT: Have you had a proper chance 
to discuss it with your client? 

MR. GOTLIN: Yes, briefly. 

THE COURT: You can have as much time 
as you want. There is no rush in this courtroom. ^ 
We have all the time in the world. 

MR. GOTLIN: I understand. 

MR. BEHAR: Your Honor, if additional 
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witnesses are necessary on this point I have 
been in contact with Mr.Chrein of the Legal 
Aid Society and Mr. Krinsky who was formerly 
with the Legal Aid Society. Both of them 
represented Mr. Brugman at different points 
during the proceedings here. Mr. Krinsky, who 
was primarily responsible for Mr. Brugman's 
defense is on trial now in the state court and 
told me that if the court would permit he would 
have absolutely no objection to coming in the 
early evening at the end of the trial day over 
at the state court if his testimony is necessary. 

ALBERTO BRUGMAN, called as a witness, having 
been first duly sworn by the Clerk of the Court, 
testified as follows: 

MR. GOTLIN: Speak up in a loud, 
clear voice, Mr. Brugman. 

DIRECT EXAMINATION 

BY MR. GOTLIN: 

Q Mr. Brugman, are you here today voluntarily? 

A Yes. 

Q Of your own free will? 

A Yes. 


A - ^ 




Brugman - direct ' 

Q Did anybody forca you to testify today? 

i 

A No. 

Q Anybody promise you anything? 

A No. 

Q To testify? 

A No. 

Q You are doing this of your own free will? 

A Yea. 

0 Mr. Brugman, you recall testifying in the 

case against Mr. Shats, don't you? 

A Yes. 

Q Do you recall when originally you were 

arrested in October 1971? 

A Yes. 

C On a burglary charge in Brooklyn? 

A Yea. 

0 Could you tell the Court what happened a 

day or so after you were arrested for this burglary charge 
in October 1971 in Brooklyn? Did anybody come to see you 
at that time? 

A Hell* when I was arrested on the 18th and on Priday 

the PBI Nassau office came to see me. 

Q Where was that? 

A In the Brooklyn House of Detention. 
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Brugman - direct ® 

q What happened pursuant to that? 

Well* the FBI showed roe a picture of Harry Shat*, 


Cordova, Stavan Rodrlquaa and myaalf and they mentioned I 
... involved In a coneplracy to rob a couple of banka and 
do I knov anything about thia. The Naaaau County police 
came to aee me flr.t lnatead of the FBI. They both came 


the sane time. 


The sane day, you mean? 


10 A The same day,and they asked roe do I know about them. 

„ I seen they had already had the information they had and I 
12 said yes, I did. He told roe what and I explained to him. 

q Mow after that conversation did there coroe 

14 a tiroe - - first, did the Hassau County police at that time 
16 or the federal agents make any promises or threaten you in 
16 any way in order to get you to say anything to them? 


17 A 


No. not at that tiroe. 


q I take it a short tiroe after you were 

18 

19 arrested for the robbery, the bank robbery, and for the 

20 incident in Nassau County, is that right? 


0 Did there come a time when you spoke to a 

22 

23 district attorney out in Nassau County and to the United 

24 States Attorney Mr. Behar with reference to this case? 


Yes. 
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Brugman - direct ® 

MR. BEHAR: Could we have the 
district attorney out in Nassau County 
identified, please? 

q Do you know the name of the district attorney 

in Nassau County? 

A DeAngelo or something it was, 1 am not sure. 

q Did the Nassau district attorney that you 

spoke to threaten or make any promises to you in order to 
induce you to testify? 

A Yes. 

q Was he the first one you spoke to or did 

you speak to Mr. Behar before you spoke to the Nassau County 

district attorney? 

A I don't remenber back and forth, I was going back 

and forth - - I don't remember. 

q Tell us what happened out in Nassau. 

MR. BEHAR: Can we have the time 

frame? 

0 Approximately when was this that you first 

spoke to them? 

A Well, let me see. 1 got mixed up there - about 

January, February in Nassau County. And in the spring, the 
beginning of spring I spoke to the district attorney over 
here for the federal government. 
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A They said that they would run all the indictments 

together and I wouldn't get more than five years and they 
run my time together with the New York State if I testified 
against Harry Shatz and if I don't I would receive 

Q And did you testify in the grand jury out 

in Nassau aqainst Harold Shatz? 

A Yes. 

q Some time after that you spoke to Mr. Behar, 

is that right? 

A Yes. 

0 Did Mr. Behar make you any threats or make 

you any promises when you first came to his office? 

A well T was charged with two bank conspiracies and 

Mr. behar told me that if I don't cooperate with him on the 
indictment he could give me twenty years. One carried 
twenty years and if I cooperate he help me out and I asked 
him if the court is goim to promise me something and he 
said that the court don't promise, don't make no promises, 
that he takes care of it, he runs it, but T understood that 
he will run my time together and I would qet no more than 
five years and if I don't cooperate he will qlve me the 

twenty years, indictment for twenty years. 

p And so you testified aqainst Mr. Shatz, is 

that right? 

W'3 7 


J 
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Brugman - direct 

A Yes. 

q At that time did you have any animosity 

toward Nr. Shats? 

A I certainly did. 

Q Can you tell the Judge why you disliked 

Mr. Shats at that time? 

A Well as I understood - - 

THE COURT: This all was brought 
out at the trial, wasn't it? It was clear 

there was animosity? 

MR. GOTLIN: I -f 11 go into something 

else. Judge. This particular point was not 

brought out a the trial. 

THE COURT: Go ahead and develop it 
if you want to. There is no doubt in my mind 
or in anybody's mind there fas animosity at 
the time but if you wish t n examine. 

MR. GOTLIN: I will go into somethinq 

else. 

Q Approximately how many times did you see 

Mr. Behar before you testified at the trial? 

A I saw him quite a few times, about five times. I 

don't remember the numbers but it was quite a few times. 

I was up in his office and stood there quite a long while 


A-?>S 



1 


Brugroan - direct 


13 


2 

3 

4 

5 

6 

7 

8 
9 

19 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


going over the testimony, going over and over to say the 
right thing in court. And one incident, we was going# I 
was explaining the story to Mr. Behar# how me and larold 
and the other individuals went about to do this thing, this 
crime# and during one of the things I told Mr. Behar that 
when he extorted ransom money instead of $250#000 we asked 
for $150#000 because we took the woman, the wife of the 
bank manager and he might not like her and he say Keep her 
and therefore we got to ask for something small. 

THE COURT: We went through this. 

Q Did Mr. Behar tell you in any way how to 

answer certain questions or if certain questions were posed 
to you? 

A No, he just made it clear to make sure that I say 

this. He told me how to answer# make sure I bring it out. 

Q rid he say anything to you about Mr. Casteli 

Mr. Shats's lawyer at the time, if he asked you anything 
about whether any promises were made to you? 

A Yes. 

Q Did he say anything to you about a question 

of that type? 

A Yes. 

Q What did he say? 

A He said if the court asks me. 


T " 
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Brugman - direct 

irticular question with the response of no? 


Mr. Behsr. 


0 Was it your understanding that any promises 

tero made to you however in orier for you to testify? 


Yes. 


What was the understanding that you had. 


that you thought was going to take place? 

A My understanding, the impression I got, the under¬ 

standing I already have of five years from New York State 
and five years from Nassau County and if I cooperate with 
the government ray understanding that they give me five 
years running together with New York and Nassau County. 

THE COURT: What was the date on 
wh^ch he testified? 

MR. BEHAR: The date he testified 
was the 16th and 17th, 1972. 

THE COURT: What month? 

MR. GOTLIN: October, your Honor. 

THE COURT: He had already pleaded 

guilty before me in July. 

MR. GOTLIN: Yes, he had pleaded 
guilty. He was just awaiting sentence. 

THE COURT: He had pled guilty to the 
five year count. 
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Brugman - direct 
MR. GOTLIN: I understand that, 
your Honor. 

THE COURT: Your contention is Mr. 

Castellano did not know that? 

MR. GOTLIN: I am not contending Mr. 

Castellano knew. I don’t know whether he knew at 
the time Mr. Brugman had pleaded guilty. 

MR. BEHAR: It is clear in the cross- 

examination. 

THE COURT: Certainly. 

MR. GOTLIN: He certainly didn't know 
what happened in Nassau according to the cross- 
examination. That is not my point. He had 

not been sentenced yet. 

THE COURT: I do not understand the 

point. 

MR. GOTLIN: Well the point is that 

Mr. Brugman - what I am saying to you when 

this question was asked about any promises 
being made there is a question as to the five 
years, whether there was going to be a 
recommendation it run concurrently or whether 
it run consecutively. That is what I am 
getting at. 
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Brugnian — direct 
THE COURT: All right. 

BY MS. GOTLIN: 

q Mr. Brugman , wee it your understanding 

that this 5-year pie. that you too* in Federal Court wai 
to run concurrently with your State time? 

A Yes. 

Q Who told you that it would run concurrently? 

A Mr. Behar. H. didn't tell me. I don't remember th. 

word.. He told me, h. .eld th. court, Mr. Weinstein. he 
makes no promi.e., you know. And how .bout running my time 
together 1 mentioned with the other thing «nd he ..id 
don't worry .bout it, he would t.lk up for me, th.t he would 
Mk. ere of it. It ... true my time would run together 

.„d th.t 1. why I cooperated . Thi. 1. the und.r.t.ndin, I 

had. 

o But when you were -.ted by Mr. Ct.ll.no «t 

th. trial whether .ny promt.re made to you in con.ider.- 

tion for your testifying .t th. trl.l did Mr. B.h.r t.U you 
how to .n*..r th.t que.tion? old he tell you whether to 

answer yes or no? 

k H. told me to .n.wer no because th. court don't make 

no promt... and he wa. r*klng about my judge vl.in.t.ln. 


Judge Weinstein , and he v id me I .aid no. 


25 


That was not your understanding? 


A*3 
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Brugman - aireu. 


Q Your understanding vaa there was going 

to be a promise and Mr. Usher was going to see to it you 


doing, 


only got five years concurrent with what y' 
is that right? 


A Yes. 

Q ;»ow many times approximately did you see 

Mr. Behar again in hie office? 

A Quite a few times, more than three or four for sure, 

I know this because I stood up there and lie bought me lunch. 
1 waa there quite a while, two or three hours sometimes 
going over the things just keeping going over it. 

Q Did he prompt you and coach you or how to 

respond to certain questions? 

A Yes. 

Q There were two occasions he told you how to 

answer questions? Did he ever at other times tell you 
where certain questions were posted how you should answer 
the question or what you should say in response to a 
question? 

A Well, he told me to make sure that I say certain 

things, small little things but it proves you know that I 

am telling the truth because I remember little specific 
things that really make no sense but to bring it out like 


/i - 
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Brugman - direct 
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for instance, like the one about how much money would 
you aak for 250 or 150,000 and ha said to make sure I 
bring this out, you know, stuff like that. 

Q Mr. Brugman, did the United States Attorney 

ever tell you to stretch the truth when you wer ^ the 
witness stand? 

A I don't know what you mean by "stretch the truth." 

0 Nobody ever told you to lie on the witness 

stand, is that right? 

A No. 

Q The only time you were told really to give 

us certain answer is if the question was asked whether any 
promises were made to you in order for you to testify, is 
that right? 

A Yes. 

0 Mr. Behar specifically told you to answer 

no to that question, is that right? 

A Yes. 

0 Were there any other occasions other than 

that and one other incident you mentioned whore Mr. Behar 
told you what to say or did he tell you what to say under 
any circumstances? 

A I don't remember. 

0 Other than those two incidents? As to the 

fi - 










Brugman ~ direct 


oaae in federal Court, is that right? 


Yea. 


And what waa your sentence? 


I got five years back to back. 

q Consecutively? 

Consecutively. 

Q Did something happen after that7 

I was in Sing Sing a month, I don't remember, a 


10 month's time, I think it was. about » month's time, and I 


JQ HUJHV.il • --- 

„ received a official paper saying that my time -a. running 

12 together so I didn't believe this because I s.ked the 

13 gentleman and he told me no so 1 wrote to hr. -einstein snd 

14 X received a l.tt.r from him. that 1. Mr. Krinsky. statin, 
that my time was running together. 

I_Ilmi f oH 


Mr. Brugman, when you spoke to the United 


„ state. Attorney all this time was there a lawyer present 
, 8 with you, 1 mean your lawyer. Mr. Krinsky? 


MB. GOTLINt I have no further 
questions. 

THE COURT: I have a cop/ of the 

commitment. My copy shows five years 

without any recommendation. 

MR. BEHAR: The recommendation is at 


A ' * ? 










22 


the bottom to serve simultaneous. 

the court: That was the sentence 
I i^o.ed .t the tim. "*• «-* . modification? 
MR. BEHAR: No, your Honor, it is part 

of the file. 

the COURT: This is what I imposed at 
that time? 

MR. BEHAR: Yes, your Honor. 

the COURT: I want to explain it to you 
b*c.u.. you ..» to be eonfu.ad .boot it. 

when I sentenced you I recommended to 

the Attorney General th.t he de.ign.te the 
St.t. Penitentiary .. th. pl.c. to ..rv. your 
Federal ..ntence which ha. th. effect of being 
. concurrent ..ntence. I could not give you . 
concurrent -.ntence bec.ue. I had no power to 
do .o. The r...on th.t .ub.egu.ntly you got 
th. notice «.. that th. Attorney G.n.r.1 
followed .y reco—ndetion. I did not have the 
power. The Attorney General h.d t a pow.r »nd 
that is Why th.t happened. But .t th. time of 
sentencing I did wh.t I could to ... you would 
,.t . concurrent ..nt.nc. .nd that i. why you 
„. aerving .. you «. now. Do you und.r.t.nd 
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Brugman *■ crosB 


it now? 


witness. EM. I und«.tMd- 


1 CROSS-EXAMINATION 
BT MR. BEHAR: 

6 « man you stated before that you 

Q Mr. Brugman, you 

1 _ . the word, that w. used lh di.cM.ln9 the 

8 not r concurrently 

, 5 -year ..nt.no. and whether or not 

l0 ia that right? 


Yes. 


11 11 Y "‘ to tM. a 1~X 176 ° f ^ 

n I ask you to take a 

12 f the trial. Mr. Shat.', trial. lc " Uy 

13 tranacrlpt o Mr . Brugman. 

M Lin.. 5 through 19 * Bead them nlc. an 

15 I h hloud ||k you if tho.e 

0 No, to yourself, 

16 , they refresh your 

„ word, r.fr.eh your recollection. Do 

, 8 recoll.ction, Mr. Brugman? 


15 A 


19 A 


Yes. 


21 them then? 

a No 

22 * 


tr ue when you made 
were tho.e statement. tru 


BBWB. Couna.l ha. M«n it? 
MR. GOTLINS Yes. 

the COOKT. The court i- examining 


/}'Y9 
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Page 176. You night as well read it for 

the record so we will have the record complete 

for appeal purposes. 

■REDIRECT EXAMINATION 
BY MR. BEHARx 

*0 The three armed robberies that 
you pled guilty to. were those the three 
that you described on your direct testimony 
where you used the mailman's uniform? 

"A Yes. 

■Q Were you ever told that your 
terms were going to run at the same time 
they were going to be concurrent for this 
sentence and the one out in Nassau County? 

"A Concurrent? 

"Q Yes. 

■A No. 

"0 Did I ever tell it to you? 

•A NO. 

-q Did Mr. Chrein ever tell it to you? 

■A No." 

Mr. Brugman, wore you willing to testify 
for the Federal Government in this case from the first ti 
you were visited by the FBI? 
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Ho, not tight away. 


5 A 


0 Did you not discuss this csss with Mr. 

Chrsin before you ever saw me? 

A I didn't understand the question. 

q Did you see Mr. Chrein before you saw me? 

A I believe so, yes. \ 

q Did you discuss with Mr. Chrein what deal 

you could aake before you ever agreed to discuss this case 
with me? 


q You never discussed the fact that you were 

going to plead guilty to a 5-year count before you discussed 

this case with me? 

A No. We discussed - - I was charged the way Mr. 

Chrein told me and then I had five years. I had one count 
five years bank conspiracy and another count twenty years 
bank conspiracy. The one count of five years, the one we 
planned but we never acted on it, we never carried it out 
and the count twenty years we made an act which carried 

twenty. This is how he explained it to me. 

0 Did Mr. Chrein tell you that you had been 

or were going to be charged with two 20-year bank extortion 
counts and he was going to try to get you a plea to a 5-year 

count? 


A-st 
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2 A Ha told m« I was go 1nq to be charged one twenty 

3 year and one five year and he told me the difference 

4 because both were bank conspiracies and 1 didn't understand 

5 and I told him to break it down for me, to explain and he 

6 told me what I just finished explaining. 

7 Q And you remember that clearly? 


Yes. 


Before you ever talked to me were you told 


10 by Mr.Chrein that your deal had been made? 


11 A 


He told me that the district Attorney wanted,Mr. 


12 Krinsky wanted me to testify and he will give me, you know 


13 **ke- 


Did Mr. Chrein let you talk to me before he 


15 told you that your deal had been made? 

16 He told me that you told him that this is the deal 

17 you was offering me, you know, and since I want to have it 

1 8 checked anyway no matter what I said we could talk but you 

19 told him this is the deal because you was the prosecutor. 

oo 0 Did you know from Mr. Chrein that your plea 

2i had been arranged before you talked to me? 


22 1 A 


24 to me? 

26 A 


Didn't you plead guilty before you talked 


A'SZ 
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MR. GOTLIN: Nothin? further. 

THB COURT: Thank you very much, 

Mr. Brugman. Before you leave however 
was your testimony at the trial apart from 
this point, honest and truthful? 

THE WITNESS: Yes. 

THE COURT: Thank you. 

Call your next witness. 

/mr. GOTLIN: That is the case for the 

petitioner, your Honor. 

THE COURT: The petition must be 
dismissed. The Court has examined this 
witness' case, the correspondence in 72-CR-919 
referred to by Mr. Brugman including Mr. 
arugman's letter of December 24, 1972, my 
response of January 3rd, 1973 and Mr. Chrein'a 
letter at my request of January 10, 1973. 

The Court has examined the conm»itment order. 
The Court has also examined the pre-sentence 
report of Mr. Brugman and the recommendations 
of the other judges in this case. One judge 
of the other two judges agreed with me the 
sentence should be five years consecutively 


/M / 




and one judge recommended four years to be 

served - no, I am sorry, one judge said 

five years consecutively and one judge said 
four years consecutively and I said five 
years concurrently if possible. I believe 
the witness was mistaken in his testimony 
that he had been promised a concurrent sentence 
by the United States Attorney. His testimony 
on tht» pcint is ambiguous but construing it in 
the lignt most favorable to the plaintiff 

Shatz it is unbelievable. 

The Assistant United States Attorney 
was fully aware of the fact he could not make 
such a promise and that in fact the court 
could only make a recommendation. Even if 
what the witness says is true, that is the 
Assistant United States Attorney made such a 
statement to him beyond a reasonable doubt 
this would not have affected the verdict. 

These matters were thoroughly investigated at 
the trial and the evidence against this plain¬ 
tiff Shr*z was overwhelming on the issue of 
credibility. There was ample evidence with 
respect to bias, bad prior record and desire 
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to make a deal to avoid a long prison term 
and inconsistencies in the testimony of the 
witness. 

This fact if it had been elicited 
would have made no difference in the total 
evaluation of the evidence. Under the cir¬ 
cumstances the motion must be denied. 

MR. GOTLIN: Exception to the decision, 

your Honor• 

THE COURT: In addition, you made the 
point in the papers that the defendant was 
sentenced without a pre-sentence report. 

MR. GOTLIN: Yes, your Honor. I know 
your Honor is aware there is a probation report 
now. 

THE COURT:There is a probation report. If you 
wish I will set aside the sentence and hear you 
on the matter and rese'.vtence. 

MR. GOTLIN: Yes, your Honor. 

THE COURT: Is that what the defendant 

wishes? 

MR. GOTLIN: Yes, your Honor. 

MR. BEHAR: Before we go to the next 
matter might I just state to the Court that 
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the witness was mistaken. I* as the 
Assistant involved and who prepared the case, 

I had previously contacted both Mr. Chrein 
and Mr. Krinsky. Mr. Chrein reviewed the 
file notes which had bssn found in a recent 
case in his district Legal Aid file, notice 
of motions with United States attorneys, and 
for those reasons I was preparsd to call 
both these gentlemen to substantiate my state¬ 
ment at trial as to what the agreement was 

with this witness. 

MR. GOTLIN: I might add I spoke to 
Mr. Chrein and Mr. Krinsky also. Mr. Krinsky 
had not seen the file 1 do not believe since 
he left the office and from what he told me 
he could not really recollect exactly what 
took place at the time. 

THE COURT: The sentence previously 
imposed will be set aside on the ground it was 
imposed without a pre-sentence report, a 
practice which the Second Circuit has sub¬ 
sequently frowned upon. I will give the 
defendant the advantage of that subsequent 
ruling even though legally he is not entitled 
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to it. 


MR. GOTLIN: Thank you. Judge. 

THE COURT*. What do you want to say? 
MR. GOTLIN: Your Honor does have the 
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full probation report and I have gone over it 
with Mr. Shatz. One thing it does not reflect 
and I know your Honor has received correspondence 
from Mr. Shatz's wife on a number of occasions. 

He has already served approximately thirty-one 

# 

months now I believe on a 10-year sentence. 

The other people involved in this incident are 
all to be released, one I think is in Allenwood 

J 

and will be released shortly and Mr. Drugman 
will be released some time thi3 spring or early 
summer from custody after serving a 5-year 
sentence. Another man got six months for the 
incident, I believe. 

I have spoken to Mr. Shatz on a number 
of occasions. One of the things that strikes 
me that he said to me and I think your Honor 
should consider he spoke to his son on the 
phone. His son is about nine years old and his 
son told him how he still.misses hii\ but he 
does not miss him as much and probably the 
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rtaton he doesn't mi©a him ©a much is that he 
cannot see him anymore. He lives in Florida 
and it is a terrible thing for a 9-year old 
boy to know your father is in jail and will be 

there for some time. 

I think it is certainly so Mr. Shatr's 
behavior cannot be excused. I read the trans¬ 
cript and I have spoken to Mr. Shat* and I do 
not think he is asking your Honor to excuse what 
took place but I think he is asking your Honor 
to perhaps give him the opportunity to be able 
to produce in society and he has a brother that 
can provide a good job for him. I have spoken 
to his brother and I know he can provide a job 
opportunity. 

I know his wife is working right now in 

a 

Florida as a postal employee and there is/serious 
threat of the family breaking up if Mr. shat* 
is to serve a 10-year sentence which your 

Honor had originally imposed. 

Mr. Shat*, s^r.ce he has been incarcerated, 

has received what is the equivalent of high 
school diploau. He is a bright man. 1 know 
the probation report reflects the fact he 











34 


served honorably in tha Armed Sarvica. Aa 
a matter of fact, ha triad to get in whan ha 
waa aixteen and ha van in and thay thraw hia 
out bacausa ha was too young. Ha want back 
and aerved in Koraa and racaivad aavaral aadala 
including tha Silvar Star. Tha only thing 
highar than a Silvar Star ia a Congrasaional 
Medal of Honor. Thay apoka vary favorably in 
tha military of him and for noma raaaon or 
othar hia oourne of bohavior took a turn for 
tha woraa and ha haa a long racord. 

Ha haa not had an oxtonaiva pariod of 

incarcaration auch aa ha haa had now. Ha 
indicatad to me at Atlanta ha ia undargoing 
group tharapy onca or twica a week. 

MR. SHATZ: I hava bean going for a 

year and a half. 

MR. GOTLIN: And I do not think society 
would banafit any further by keeping Mr. 
Shat* incarcerated although it waa a aerious 
thing thay undertook. Fortunately nobody was 
hurt and I think from reviewing Mr. Shat*‘a 
racord I do not think anybody haa aver beer 
hurt in any of tha incidenta that ha haa been 
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involved in. 

I think he is at the crossroads in 
his life now, your Honor, and I think if your 
Honor were to consider substantial reduction 
in his sentence and perhaps even at this point 
placing him on probation that I think your 
Honor would see Mr. Shats's life will change. 

He is concerned about his family, perhaps not 
as much as he should have been. If he was 

S 

concerned as he perhaps should he would not 
have gotten involved in this in the first place. 

That is behind him, he has served 
thirty-one months and any further incarceration 
would be certainly not of a rehabilitative 
nature but would serve I think only to destroy 
whatever hope he might ever have of having a 
good family life again and perhaps even make 
him harbor feelings to society. 

I know your Honor could have sentenced 
him to twenty years. 

THE COURT: Forty years. 

MR. GOTLINt Forty years, I am sorry, 
twenty and twenty. I knew your Honor was fairly 
lenient at that t^rae, that is at the time of 
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sentence, and what I ae asking for now is 
upon reconsideration of a man that is in his 
forties and has served thirty-one months and 
has created no problems where he is and has 
apparently adapted to prison life as adequately 
as he possibly could. 

He has tried to further his education. 

I am asking your Honor to temper justice with 
mercy more than you originally did and perhaps 
consider giving him a chance to be on the 
outside again with a term of probation now and 
obviously if he does not live up to those teraia 
he can be put right back where he just would be 
getting out of. 

Certainly in our country today particularly 
if people have done in high office in 
government what has been done, as I am sure 
your Honor does not approve of either, they 
have been given chances and I am asking your 
Honor, I do not know if he ever received a 
chance or not, I am asking your Honor now 
after having served thirty-one months to give 
him the opportunity to show to your Honor, to 
show to society he can become a productive 
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member of society again. 

Thank you. 

THE COURT: Mr. Shatz, do you want to 
add anything to what your attorney has said? 

MR. SHATZ: Yes, Judge. I meant to 
write about this about a year ago. I got a 
4208 sentence. I met the Board every three 
months I was in Atlanta. They set me off 
thirty months which took away the(a)2 in one 
shot. I seen the Board in October. In 
Atlanta it is a little more difficult. The 
percentage of men making parole in Atlanta 
is a great deal lower than other parts of 
the country. Also, in Atlanta when I first 
arrived there I went to see the doctor and I 
tried to get psychiatric aid and I said I 
would like some help, I would like to know 
just why I do this and they asked me the 
question why I do it and I could not truthfully 
answer them. Evidently I needed help some way. 
Maybe they could qive me an answer rather than 
waste time. It was just an impossibility to 
do such a thing. They said they have no medical 
facilities to do it. I have written also to 
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different people trying to go where they do. 

It ia not available becauee I an In Atlanta. 

I could not get out of Atlanta. I tried from 
Heat Street to tranafer to Lexington where I 
night get aone help. 

Parole, forget about it, it ia remote, 
not forget about it but it ia remote, when 
your Honor aentenced me to 4208 (a)2 I think 

k , 

you had it in mind to do a third provided I 
behaved myaelf otherwiae you would have juat 
given me ten yeara. Immediately upon walking 
in there they took the (a)2 aentence. 

My wife worka hard aa a poet office 
worker many hour a overtime to make enda meet.' 

My brother aaid when I come out not to worry. 

He owna a business in Plorida, a ateel buainess 

in Fort Lauderdale and he would put me in the 

♦ 

office and if I behave myaelf I will be all right. 

My wife is a young attractive woman, 
ahe ia French. She haa no family in this 
country. We have a w an that takea care of my 
aon when ahe goes to work. This woman has to 
return to France now, her passports were taken 
away from her and it means my wife has to leave 
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the poet office. Needless to say there will 
be no jobs around and she will have problems. 

We have suffered a great deal, I have, my 
family has. 

I think I can adjust. If 1 have to 
stay in prison any longer I would like some 

t 

help. I can't see the point in keeping a man 
behind bars just forgetting him there. If you 
can help him you should help him. Naturally 
I would like to go out. I feel the crime is 
serious. I don't think it would be too much 
even to ask for but if I were to go out I am 
certain this could never happen again with me. 

I don't have that kind of background. My 
family was not like that. 

THE COURT: Well, I understand the 
point and it is a persuasive point but it does 
not persuade «oe sufficiently because of the 
nature of this crime. The fact that you were 
a ringleader and that you did show no contrition 

up to this point - - 

MR. SHAT*: Beg your pardon? 

THE COURT: You showed no contrition 
up to this point. The matter has to rest 
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entirely in the hands of the Correction• 
Authorities, x will file a new fore that 
they have. I sentenced you to ten years 
pursuant to Section 4208 (a)2 Titl4 18 on 
Counts One and Two, the sentence to run con¬ 
currently with time already served to be 
credited. I will recommend that you receive 
psychiatric and other treatment while you are 
incarcerated and I will make out a form to 
that effect and the United States Attorney 
will write a letter that that is my intention 
to the Correction Authorities. I am sorry I 
cannot do anything for you. This is a 
question of deterring others from this kind 
of crime. It is a most heinous type of crime 
in my opinion to kidnap a child and threaten 
a father. 

MR. GOTLIN: Thank you. Judge. 

* * * 
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